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(3) Requirement to lower the bid. If all
independent bids for a covered security
are reduced to a price below the passive
market maker’s bid, the passive mar-
ket maker must lower its bid promptly
to a level not higher than the then
highest independent bid; Provided, how-
ever, That a passive market maker may
continue to bid and effect purchases at
its bid at a price exceeding the then
highest independent bid until the pas-
sive market maker purchases an aggre-
gate amount of the covered security
that equals or, through the purchase of
all securities that are part of a single
order, exceeds the lesser of two times
the minimum quotation size for the se-
curity, as determined by NASD rules,
or the passive market maker’s remain-
ing purchasing capacity under para-
graph (b)(2) of this section.

(4) Limitation on displayed size. At all
times, the passive market maker’s dis-
played bid size may not exceed the less-
er of the minimum quotation size for
the covered security, or the passive
market maker’s remaining purchasing
capacity under paragraph (b)(2) of this
section; Provided, however, That a pas-
sive market maker whose purchasing
capacity at any time is between one
and 99 shares may display a bid size of
100 shares.

(5) Identification of a passive market
making bid. The bid displayed by a pas-
sive market maker shall be designated
as such.

(6) Notification and reporting to the
NASD. A passive market maker shall
notify the NASD in advance of its in-
tention to engage in passive market
making, and shall submit to the NASD
information regarding passive market
making purchases, in such form as the
NASD shall prescribe.

(7T) Prospectus disclosure. The pro-
spectus for any registered offering in
which any passive market maker in-
tends to effect transactions in any cov-
ered security shall contain the infor-
mation required in §§228.502, 228.508,
229.502, and 229.508 of this chapter.

(c) Transactions at Prices Resulting
from Unlawful Activity. No transaction
shall be made at a price that the pas-
sive market maker knows or has rea-
son to know is the result of activity
that is fraudulent, manipulative, or de-
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ceptive under the securities laws, or
any rule or regulation thereunder.

§242.104 Stabilizing and other activi-
ties in connection with an offering.

(a) Unlawful Activity. It shall be un-
lawful for any person, directly or indi-
rectly, to stabilize, to effect any syn-
dicate covering transaction, or to im-
pose a penalty bid, in connection with
an offering of any security, in con-
travention of the provisions of this sec-
tion. No stabilizing shall be effected at
a price that the person stabilizing
knows or has reason to know is in con-
travention of this section, or is the re-
sult of activity that is fraudulent, ma-
nipulative, or deceptive under the secu-
rities laws, or any rule or regulation
thereunder.

(b) Purpose. Stabilizing is prohibited
except for the purpose of preventing or
retarding a decline in the market price
of a security.

(c) Priority. To the extent permitted
or required by the market where stabi-
lizing occurs, any person stabilizing
shall grant priority to any independent
bid at the same price irrespective of
the size of such independent bid at the
time that it is entered.

(d) Control of Stabilizing. No sole dis-
tributor or syndicate or group stabi-
lizing the price of a security or any
member or members of such syndicate
or group shall maintain more than one
stabilizing bid in any one market at
the same price at the same time.

(e) At-the-Market Offerings. Stabi-
lizing is prohibited in an at-the-market
offering.

(f) Stabilicing Levels—(1) Maximum sta-
bilizing bid. Notwithstanding the other
provisions of this paragraph (f), no sta-
bilizing shall be made at a price higher
than the lower of the offering price or
the stabilizing bid for the security in
the principal market (or, if the prin-
cipal market is closed, the stabilizing
bid in the principal market at its pre-
vious close).

(2) Initiating stabilizing—({) Initiating
stabilizing when the principal market is
open. After the opening of quotations
for the security in the principal mar-
ket, stabilizing may be initiated in any
market at a price no higher than the
last independent transaction price for
the security in the principal market if
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the security has traded in the principal
market on the day stabilizing is initi-
ated or on the most recent prior day of
trading in the principal market and the
current asked price in the principal
market is equal to or greater than the
last independent transaction price. If
both conditions of the preceding sen-
tence are not satisfied, stabilizing may
be initiated in any market after the
opening of quotations in the principal
market at a price no higher than the
highest current independent bid for the
security in the principal market.

(ii) Initiating stabilicing when the prin-
cipal market is closed. (A) When the
principal market for the security is
closed, but immediately before the
opening of quotations for the security
in the market where stabilizing will be
initiated, stabilizing may be initiated
at a price no higher than the lower of:

(I) The price at which stabilizing
could have been initiated in the prin-
cipal market for the security at its pre-
vious close; or

(2) The most recent price at which an
independent transaction in the secu-
rity has been effected in any market
since the close of the principal market,
if the person stabilizing knows or has
reason to know of such transaction.

(B) When the principal market for
the security is closed, but after the
opening of quotations in the market
where stabilizing will be initiated, sta-
bilizing may be initiated at a price no
higher than the lower of:

(I) The price at which stabilization
could have been initiated in the prin-
cipal market for the security at its pre-
vious close; or

(2) The last independent transaction
price for the security in that market if
the security has traded in that market
on the day stabilizing is initiated or on
the last preceding business day and the
current asked price in that market is
equal to or greater than the last inde-
pendent transaction price. If both con-
ditions of the preceding sentence are
not satisfied, under this paragraph
(£)(2){1)(B)(2), stabilizing may be initi-
ated at a price no higher than the high-
est current independent bid for the se-
curity in that market.

(iii) Initiating stabilizing when there is
no market for the security or before the
offering price is determined. If no bona
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fide market for the security being dis-
tributed exists at the time stabilizing
is initiated, no stabilizing shall be ini-
tiated at a price in excess of the offer-
ing price. If stabilizing is initiated be-
fore the offering price is determined,
then stabilizing may be continued after
determination of the offering price at
the price at which stabilizing then
could be initiated.

(3) Maintaining or carrying over a Ssta-
bilizing bid. A stabilizing bid initiated
pursuant to paragraph (f)(2) of this sec-
tion, which has not been discontinued,
may be maintained, or carried over
into another market, irrespective of
changes in the independent bids or
transaction prices for the security.

(4) Increasing or reducing a stabilizing
bid. A stabilizing bid may be increased
to a price no higher than the highest
current independent bid for the secu-
rity in the principal market if the prin-
cipal market is open, or, if the prin-
cipal market is closed, to a price no
higher than the highest independent
bid in the principal market at the pre-
vious close thereof. A stabilizing bid
may be reduced, or carried over into
another market at a reduced price, ir-
respective of changes in the inde-
pendent bids or transaction prices for
the security. If stabilizing is discon-
tinued, it shall not be resumed at a
price higher than the price at which
stabilizing then could be initiated.

(5) Initiating, maintaining, or adjusting
a stabilizing bid to reflect the current ex-
change rate. If a stabilizing bid is ex-
pressed in a currency other than the
currency of the principal market for
the security, such bid may be initiated,
maintained, or adjusted to reflect the
current exchange rate, consistent with
the provisions of this section. If, in ini-
tiating, maintaining, or adjusting a
stabilizing bid pursuant to this para-
graph (f)(5), the bid would be at or
below the midpoint between two trad-
ing differentials, such stabilizing bid
shall be adjusted downward to the
lower differential.

(6) Adjustments to stabilicing bid. If a
security goes ex-dividend, ex-rights, or
ex-distribution, the stabilizing bid
shall be reduced by an amount equal to
the value of the dividend, right, or dis-
tribution. If, in reducing a stabilizing
bid pursuant to this paragraph (£)(6),
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the bid would be at or below the mid-
point between two trading differen-
tials, such stabilizing bid shall be ad-
justed downward to the lower differen-
tial.

(7 Stabilizing of components. When
two or more securities are being of-
fered as a unit, the component securi-
ties shall not be stabilized at prices the
sum of which exceeds the then permis-
sible stabilizing price for the unit.

(8) Special prices. Any stabilizing
price that otherwise meets the require-
ments of this section need not be ad-
justed to reflect special prices avail-
able to any group or class of persons
(including employees or holders of war-
rants or rights).

(g) Offerings with no U.S. Stabilizing
Activities. (1) Stabilizing to facilitate
an offering of a security in the United
States shall not be deemed to be in vio-
lation of this section if all of the fol-
lowing conditions are satisfied:

(i) No stabilizing is made in the
United States;

(ii) Stabilizing outside the United
States is made in a jurisdiction with
statutory or regulatory provisions gov-
erning stabilizing that are comparable
to the provisions of this section; and

(iii) No stabilizing is made at a price
above the offering price in the United
States, except as permitted by para-
graph (f)(b) of this section.

(2) For purposes of this paragraph (g),
the Commission by rule, regulation, or
order may determine whether a foreign
statute or regulation is comparable to
this section considering, among other
things, whether such foreign statute or
regulation: specifies appropriate pur-
poses for which stabilizing is per-
mitted; provides for disclosure and con-
trol of stabilizing activities; places
limitations on stabilizing levels; re-
quires appropriate recordkeeping; pro-
vides other protections comparable to
the provisions of this section; and
whether procedures exist to enable the
Commission to obtain information con-
cerning any foreign stabilizing trans-
actions.

(h) Disclosure and Notification. (1) Any
person displaying or transmitting a bid
that such person knows is for the pur-
pose of stabilizing shall provide prior
notice to the market on which such
stabilizing will be effected, and shall
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disclose its purpose to the person with
whom the bid is entered.

(2) Any person effecting a syndicate
covering transaction or imposing a
penalty bid shall provide prior notice
to the self-regulatory organization
with direct authority over the prin-
cipal market in the United States for
the security for which the syndicate
covering transaction is effected or the
penalty bid is imposed.

(3) Any person subject to this section
who sells to, or purchases for the ac-
count of, any person any security
where the price of such security may
be or has been stabilized, shall send to
the purchaser at or before the comple-
tion of the transaction, a prospectus,
offering circular, confirmation, or
other document containing a state-
ment similar to that comprising the
statement provided for in Item 502(d) of
Regulation S-B (§228.502(d) of this
chapter) or Item 502(d) of Regulation
S-K (§229.502(d) of this chapter).

(i) Recordkeeping Requirements. A per-
son subject to this section shall keep
the information and make the notifica-
tion required by §240.17a-2 of this chap-
ter.

(j) Excepted Securities. The provisions
of this section shall not apply to:

(1) Exempted Securities. ‘‘Exempted se-
curities,” as defined in section 3(a)(12)
of the Exchange Act (@15 U.S.C.
78c(a)(12)); or

(2) Transactions of Rule 144A securities.
Transactions in securities eligible for
resale under §230.144A(d)(3) of this
chapter, if such securities are offered
or sold in the United States solely to:

(i) Qualified institutional buyers, as
defined in §230.144A(a)(1) of this chap-
ter, or to offerees or purchasers that
the seller and any person acting on be-
half of the seller reasonably believes
are qualified institutional buyers, in a
transaction exempt from registration
under section 4(2) of the Securities Act
(156 U.S.C. 77d(2)) or §§230.144A or 230.501
through 230.508 of this chapter; or

(ii) Persons not deemed to be “U.S.
persons” for purposes of §§230.902(0)(2)
or 230.902(0)(7) of this chapter, during a
distribution qualifying under para-
graph (j)(2)(1) of this section.

(k) Exemptive Authority. Upon written
application or upon its own motion,
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the Commission may grant an exemp-
tion from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, to any
transaction or class of transactions, or
to any security or class of securities.

[62 FR 544, Jan. 3, 1997, as amended at 62 FR
11323, Mar. 12, 1997; 62 FR 13213, Mar. 19, 1997]

§242.105 Short selling in connection
with a public offering.

(a) Unlawful Activity. In connection
with an offering of securities for cash
pursuant to a registration statement
or a notification on Form 1-A (§239.90
of this chapter) filed under the Securi-
ties Act, it shall be unlawful for any
person to cover a short sale with of-
fered securities purchased from an un-
derwriter or broker or dealer partici-
pating in the offering, if such short
sale occurred during the shorter of:

(1) The period beginning five business
days before the pricing of the offered
securities and ending with such pric-
ing; or

(2) The period beginning with the ini-
tial filing of such registration state-
ment or notification on Form 1-A and
ending with the pricing.

(b) Ezxcepted Offerings. This section
shall not apply to offerings filed under
§230.415 of this chapter or to offerings
that are not conducted on a firm com-
mitment basis.

(c) Exemptive Authority. Upon written
application or upon its own motion,
the Commission may grant an exemp-
tion from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, to any
transaction or class of transactions, or
to any security or class of securities.
By the Commission.

REGULATION ATS—ALTERNATIVE
TRADING SYSTEMS

SOURCE: Sections 242.300 through 242.303 ap-
pear at 63 FR 70921, Dec. 22, 1998, unless oth-
erwise noted.

PRELIMINARY NOTES

1. An alternative trading system is re-
quired to comply with the requirements in
this Regulation ATS, unless such alternative
trading system:

(a) Is registered as a national securities ex-
change;
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(b) Is exempt from registration as a na-
tional securities exchange based on the lim-
ited volume of transactions effected on the
alternative trading system; or

(c) Trades only government securities and
certain other related instruments.

All alternative trading systems must com-
ply with the antifraud, antimanipulation,
and other applicable provisions of the federal
securities laws.

2. The requirements imposed upon an alter-
native trading system by Regulation ATS
are in addition to any requirements applica-
ble to broker-dealers registered under sec-
tion 15 of the Act, (15 U.S.C. 780).

3. An alternative trading system must
comply with any applicable state law relat-
ing to the offer or sale of securities or the
registration or regulation of persons or enti-
ties effecting transactions in securities.

4. The disclosures made pursuant to the
provisions of this section are in addition to
any other disclosure requirements under the
federal securities laws.

§242.300 Definitions.

For purposes of this section, the fol-
lowing definitions shall apply:

(a) Alternative trading system means
any organization, association, person,
group of persons, or system:

(1) That constitutes, maintains, or
provides a market place or facilities
for bringing together purchasers and
sellers of securities or for otherwise
performing with respect to securities
the functions commonly performed by
a stock exchange within the meaning
of §240.3b-16 of this chapter; and

(2) That does not:

(i) Set rules governing the conduct of
subscribers other than the conduct of
such subscribers’ trading on such orga-
nization, association, person, group of
persons, or system; or

(ii) Discipline subscribers other than
by exclusion from trading.

(b) Subscriber means any person that
has entered into a contractual agree-
ment with an alternative trading sys-
tem to access such alternative trading
system for the purpose of effecting
transactions in securities or submit-
ting, disseminating, or displaying or-
ders on such alternative trading sys-
tem, including a customer, member,
user, or participant in an alternative
trading system. A subscriber, however,
shall not include a national securities
exchange or national securities asso-
ciation.
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